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The relation between the substantial 

law and procedural law in defending 

subjective rights and legitim ate interests

Abstract: Taking into account that the Romanian Constitution mentions the “state of law” and 

“constitutional democracy”, concomitantly specifying the essential values- human dignity, citizens’ rights 

and freedoms, the free development of human personality, justice and political pluralism- defended by the 

domestic legal order, it seems of a real practical interest to notice the concrete means established in order to 

protect the above mentioned values.

As it has been mentioned before, the contentious administrative represents one of the most efficient 

ways under which the values constitutionally affirmed are guaranteed and defended. The contentious ad-

ministrative basically answers the old question: „Quis custodiet custodes?”, question that comprises one of 

the most difficult obstacles against the state of law actualization: to find the most efficient procedural ways 

for the state bodies able to use, directly or indirectly, the coercion force in order to make the citizens observe 

the laws, to be in their turn under the situation to observe the same laws.

As the contentious administrative represents the courts of law activity meant to settle the conflicts 

whereas at least one of the parties is a public authority, we will try, while evoking procedural aspects, pro-

cedural means available for someone prejudiced by a public authority, to stress the weight of the procedural 

rules in guarantying and defending effectively the citizens’ rights and legitimate interests.
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I. Introductive considerations. 

The state of law. The state of law premises 

its regulations by the entirety of its bodies in 

all their activity.

to m inim al fields and adequate and reason

tauration and the thoroughness of a real and 

tion and the guarantying of the hum an and 

and hierarchical legal order and the guaran

tee of that order

W ith regard to the regulation system s 

al control over the legality of adm inistrative 

acts

under several jurisdiction degrees.

The jurisdictional control over the legal
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also T. Draganu – „Introducere în teoria si practica 

statului de drept.” Ed.

the civically conscience the conviction that there 
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the most effective form of control over the 

ungrounded decision. It is entrusted either to 

the legality of the administrative act is sub

the administrative act considered to be ille

obligation to motivate the solution and the 

settled authority for the issued decision; e) 

the jurisdictional control cannot lead to the 

to its annulment or removal from the litiga

tion settlement. When the administrative act 

II. Procedural legal norms. 

Practical importance. 

Relation with material law

A) Civil procedural norms: A s it has 

sents the entirety of the legal norms that reg

tive rights or legitimate interests that can be 

It results that this distinctive branch 

of the legal system guarantees the effective

secrates subjective rights for the natural or 

.

 V.M. Ciobanu-

„Procedure is the 

heart of a state’s ... The Civil code, without procedure, 

is like a body without heart, is like a good and complete 

machine without its movement power”.
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In order to stress the same connection 

The legal character of these norms is 

This does not mean that in the great major

ing of a certain transgressed right is the judi

effective if the civil litigation does not ensure 

5.

of the first inevitably entails the alteration of 

5 A. Hilsenrad – „Procesul civil în RPR”

The essence of the civil litigation sub

of objective truth in each and every litiga

tion.

.

In our country there is no „administra

ministrative legal relations are being settled 

late the control of legality of the administra

 Ibidem
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sons injured in their rights or legitimate in

B) Procedural aspects in the Law of 

contentious administrative: In the absence 

the admissibility conditions of the direct ac

under an administrative act; the act to injure 

cern the substance of a contentious adminis

tions.

contentious administrative field is usually 

sible solutions; the recourse and the decision 

1. The notification of the court of law: 

istrative act.
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considerably the area of referral to court sub

jects (subjects that can notify the contentious 

a. prejudiced

person

interest under the challenged administrative 

the object of the litigation is a common right 

or obligation or if their rights or obligations 
7.

b. R egarding the administrative trust

by the prefect

the right to challenge any act of a local public 

authority, deemed illegal and by the National

Agency of Civil Servants

the said having the right to challenge any act 

of a central or local public authority which in-

fringes the legislation regarding the public office.

7  – „Legea contenciosului administra-

tional Agency of C ivil Servants – and any

other person of public law affected in one 

been infringed. The active trial legitimacy of 

.

 – „Legea contenciosului administra-
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lic interest has been infringed. These actions 

.

ed only by the cancellation of the normative 

administrative acts .

c. Ombuds-

man

tious administrative field comes after a de

Ibidem

 A. Iorgovan – „Noua lege a contenciosului admin-

the Constitutional Court rejected the uncon

stitutionality objection submitted by the O m

tion duty of the contentious administrative 

by submitting the action to the contentious 

d.

al legitimacy of the prosecutor in the conten

tious administrative litigation started more 

ment of contentious administrative litigation 

infringed right if the said has not challenged 

the administrative act in question .

Dana Apostol Tofan – 

noua lege cadru în materie (partea a II-a)”

D. Brezoianu apud. Dana Apostol Tofan – 

... ”

D.C.
op.cit.
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tifies the contentious administrative court of 

sulted in the issuance of a normative admin

there shall be notified the contentious admin

and liberties during the legal activity .

see Dana Apostol Tofan

A. Iorgovan – „Noua lege a contenciosului ad-
ministrativ ...”

Verginia 
 – 

practice privind noua lege a contenciosului adminis-
trativ no. 554/2004”

tive contentious administrative and the legal 

action filed by the Public M inistry according 

it has been stated that the actions before 

the contentious administrative may be filed 

“The General Prosecutor of the near the 

High Court of Cassation and Justice represents 

the Public M inistry in its relations with the oth-

er public authorities and with any other legal or 

natural persons from Romania or abroad”. The

.

The subjective contentious administra

unjustified refusal to solve a request or the 

op.cit. A.
Iorgovan – „Noua lege a contenciosului administra-
tiv ...”
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ercised by infringing the fundamental rights 

for actions in the objective contentious of the 

ex officio or on request may bring before 

request of the interested entity or forced – if it 

is made ex officio

tiative.    

e. A novelty element regarding the re

to cancel the act if it cannot be cancelled as it 

uments concluded based on the illegal ad

The first necessary statement regarding 

an action 

for the nullity acknowledgement

an absolute nullity action

il trial doctrine understands by means of an 

A second statement concerns the filing 

term for such an action. There must be re

of the actions in the contentious administra

a distinction of the nullity of the administrative 
acts in absolute nullities and relative nullities can 
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therefore it entered the civil circuit and had 

effects .

the filing of an action in the contentious ad

the actions of the issuing authority based on 

L. Girgiu – 

1 alin. 2 din Legea contenciosului administrativ nr. 
554/2004”

ministrative. 

stance a definitive individual administrative 

2. Trial on merits. Special perspective 

upon the possibility to suspend the effects 

of the challenged act: 

contentious administrative addresses the sus

lenged act.
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but until informing the contentious court of 

of the challenged act after registering the 

main legal action. 

sion ope legis of the act in question.

With regard to another referral to court 

son (but only against documents issued by 

administrative authorities and not by any 

A) The suspension of the administra-

tive act based on art 14 under the Law no 

554/2004:

istration of the action for cancellation.

terms for such request being different.

a.

see A. Iorgovan – „Noua lege a contenciosului...”, 
op.cit.,



162 Juridical

No. 6 ~ 2007

the future material pre-

judice, but predictable or, as the case may be, the 

predictable severe disturbance of the functioning 

of a public authority of a public service”.

dence for the registration of the administrati

b. If an administrative normative act is 

tively the severe disturbance of the functio

national significance.

Ministry may challenge only the individual 

administrative or normative acts issued by 

the Public Ministry may request only the sus

sively addresses the normative administrative 

may also challenge individual administrati

on only for the normative administrative acts 

related to the activity of an administrative 

service of national significance. 

B) The suspension of the administra-

tive act based on art 15 under the Law no. 

554/2004:

act by means of the request submitted to the 

cancellation.

terest have been infringed by means of the act 
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.

ditions justifying the admissibility of the sus

a fortiori, 

authority can even request the cancellation of 

. Re

garding the admissibility conditions of such 

being cited accordingly.

 As mentioned by the Constitutional Court 

„the assignment for the 
Ombudsman of the duty regarding the possibility to 
notify the contentious administrative court of law /.../
assures both the protection of the public interest and 
the compliance with the private interest of the natural 
person, whose rights or legitimate interests have been 

the case of the request submitted by the Pu

formulated by the Ombudsman must relate 

count arguments endorsing that the cumula

The request must concern an unilateral 

nistrative acts; this condition also stands for 

it may be claimed that there can be requested 

individual act. 
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subsequently to the main action. In the first 

until the final and irrevocable judgment of 

the action for cancellation on the roll of the 

III. Conclusions

The current regulation of the contentio

its substance.

Procedurits have rightfully asserted that 

thin a society at a certain moment.

tinction has been blurred by the current re

gulation in certain situations. It is the case of 

the admissibility conditions the one regar

interest to request and obtain damages just as 

in the case of an action grounded in an infrin

ged subjective right.

ding of the legal definition of the legitimate 

interest.

amending the Contentious administrative 

be cancelled as it has entered the civil circuit 
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